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THE EXTENT AND LIMITATIONS OF THE TKEATY- 
MAKING POWEK UNDEK THE CONSTITUTION 

The power to make treaties with other nations is an inherent at- 
tribute of the sovereign power of an independent nation. 

Where the treaty-making power is exercised by the sovereign 
power of a nation, the right to treat with other nations rests wholly 
in sovereignty and extends to every question pertaining to interna- 
tional relations. 

Where, however, the treaty-making power is not exercised by the 
sovereign power of the nation as a whole, but has been delegated to 
a branch of the government by which it is exercised in a represen- 
tative capacity, the treaty-making power there, although it arises 
from sovereignty, rests in grant, and can be exercised only to the 
extent of and in accordance with the terms fixed by the grant. 

So in the United States, where the people, as the sovereign power, 
have delegated through the medium of their State conventions or 
State legislatures the treaty-making power to a designated section of 
the Federal Government under the Constitution, such power rests in 
grant and is to be measured and exercised under the terms of such 
grant. The people, as the sovereign power of the nation, may by 
amendment to the Constitution enlarge or curtail the power delegated, 
or change the method of exercising such power, or the branch of the 
government authorized to exercise it; but subject to such changes, 
the provisions of the Constitution must always determine where the 
treaty-making power is lodged and the extent of such power and the 
manner of exercising it. The Federal Government is one of dele- 
gated and enumerated powers, and whatever inherent right that 
government may have to exercise the treaty-making power for the 
nation, such right is subject to the organic or fundamental law of 
the nation. 

The adoption of the 14th Amendment to the Constitution de- 
fining United States citizenship, as distinct from and independent 
of State citizenship, and prohibiting the abridgement by any State of 
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the privileges and immunities of citizens of the United States, has 
materially enlarged the jurisdiction of the Federal Government, but 
has not effected any change in the character of that government. It 
is an emphatic recognition that the Federal Government is national 
as befits the central government of a nation, but it does not remove 
the constitutional limitations imposed upon the Federal Government 
in its relations to the States. 

The United States Supreme Court has held in the Slaughter-House 
cases (16 Wall. 36) that the citizenship of the United States, as 
denned by the 14th Amendment, is the primary citizenship, and 
that State citizenship is secondary and dependent upon it, never- 
theless the Supreme Court has also held in Hodges v. United States 
(203 U. S. 1), as stated in the language of Mr. Justice Brewer, that 

notwithstanding the adoption of these three amendments [13th, 14th, 
and 15th] the national government still remains one of enumerated 
powers, and the 10th Amendment which reads, " The powers not 
delegated to the United States by the Constitution, nor prohibited by it 
to the States, are reserved to the States respectively, or to the people," is 
not shorn of its vitality. 

The question, therefore, of the extent and scope of the treaty- 
making power resolves itself into one of constitutional construction 
and interpretation. 

By Section 2 of Article II. of the Constitution the power to make 
treaties is granted to the President, by and with the advice and con- 
sent of the Senate, provided two-thirds of the Senators present 
concur. 

This power is granted in general terms and without the reservation 
of any part of it to the States or to the people ; neither is there any 
such reservation elsewhere in the Constitution. On the contrary, in 
Section 10 of Article I. of the Constitution, the power to make any 
treaty is expressly forbidden to the States. It is true that one of the 
following paragraphs of the same section provides that 

no State shall, without the consent of Congress, * * * enter into any 

agreement or compact with another State, or with a foreign power 
* * * 

But so far as this provision applies to interstate relations it doe9 
not concern the treaty-making power of the nation, and, as applied to 
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the relations between a State and a foreign power, it is impossible 
to construe this provision as a reservation of any part of the treaty- 
making power to the States. Strictly speaking it is the denial of the 
right of any State to make even a contract of lesser importance than 
a treaty with a foreign government, without the consent of Congress. 
In a broader sense it suggests a method, if Congress is so disposed, 
of dealing with questions in which the nation at large is not inter- 
ested, if any such questions there are, between a State and a foreign 
government, provided, however, that the agreement thereon does not 
rise to the dignity of a treaty in the sense in which that term is used 
in the Constitution. The meaning of the term treaty is considered 
more particularly later. For the present it is sufficient to note that 
a distinction was intended to be drawn between the terms " treaties " 
and " agreement and compact " as used here. This is evident from 
the separate classification made, and it is not to be assumed that 
there was a confusion of terms. (Holmes v. Jennison, 14 Peters 
571.) 

In the case of Virginia v. Tennessee (148 U. S. 503), Mr. Justice 
Field, delivering the opinion of the Court, discusses the meaning of 
these terms as follows: 

Looking at the clause in which the terms " compact " or " agreement " 
appear, it is evident that the prohibition is directed to the formation of 
any combination tending to the increase of political power in the States 
which may encroach upon or interfere with the just supremacy of the 
United States. Story, in his Commentaries (§ 1403), referring to a 
previous part of the same section of the Constitution in which the clause 
in question appears, observes that its language " may be more plausibly 
interpreted from the terms used, ' treaty, alliance, or confederation,' and 
upon the ground that the sense of each is best known by its association 
(noscitur a sociis) to apply to treaties of a political character; such as 
treaties of alliance for purposes of peace and war; and treaties of con- 
federation, in which the parties are leagued for mutual government, 
political co-operation, and the exercise of political sovereignty, and 
treaties of cession of sovereignty, or conferring internal political juris- 
diction, or external political dependence, or general commercial privi- 
leges ; " and that " the latter clause, ' compacts and agreements/ might 
then very properly apply to such as regarded what might be deemed mere 
private rights of sovereignty; such, as questions of boundary, interests in 
land situate in the territory of each other, and other internal regulations 
for the mutual comfort and convenience of States bordering on each 
other." And he adds : " In such cases the consent of Congress may be 
properly required in order to check any infringement of the rights of the 
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national government; and, at the same time, a total prohibition to enter 
into any compact or agreement might be attended with permanent incon- 
venience or public mischief." 

But whatever may be the meaning of " agreement and compact," 
the authority to enter into them must be obtained by a State from 
the Federal Government, so that no part of the treaty-making power 
is reserved to the States under this provision, and it is not to be con- 
strued in derogation of the exercise of the treaty-making power 
under the Federal Government. 

The question of the manner in which the Federal Government, in 
distinction from the States, may enter into international agreements 
less formal than treaties in the constitutional sense, but of binding 
force internationally, and the basis upon which such agreements 
rest, is not within the scope of this discussion. 

It appears, therefore, that no part of the power to make treaties 
has been retained by the States or the people and that, except for 
the general right to change by amendment any of the provisions of 
the Constitution, the power to make treaties for the nation has been 
delegated without reservation to the President with two-thirds of 
the Senators present concurring. 

The delegation of this power without reservation, however, does 
not necessarily mean that it may be exercised without limitations, 
and the question of what, if any, limitations there are still remains 
to be considered. 

Before entering upon the discussion of this question, it is essential 
that the purpose for which the power is granted be denned, as this 
purpose is a condition surrounding its origin and existence and more 
than a mere limitation imposed upon its exercise. 

This purpose is two-fold: In the first place, the treaty-making 
power, in common with all the other powers granted to the Federal 
Government, partakes of the general purposes for which the Consti- 
tution was adopted, one of which is, as recited in the preamble of the 
Constitution, " to promote the general welfare ; " and in the second 
place, the particular purpose for which it is granted is to enable 
the Federal Government to make treaties for the United States — 
that is, to enter into international obligations with respect to mat- 
ters which are properly the subject of negotiations with foreign 
powers. 
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These two conditions are, therefore, inherent in the nature of the 
treaty-making power and must be regarded as defining generally its 
sphere of operations. They underlie the whole subject, and should 
be borne in mind in considering the question of limitations imposed 
upon its exercise within such sphere. 

The Constitution in terms imposes no specific limitations upon the 
subjects to be dealt with or the stipulations to be contained in treaties, 
and it must be presumed that in thus conferring the power generally 
and without definition the intention was that it should embrace every 
question affecting the interests of the nation in its international re- 
lations, subject only to such limitations upon the exercise of such 
power as might arise on account of the fundamental or organic law 
of the nation. 

As stated by Mr. Justice Clifford, in delivering the opinion of 
the United States Supreme Court, in Holden v. Joy (17 Wall. 
242)— 

Inasmuch as the power is given, in general terms, without any de- 
scription of the objects intended to be embraced within its scope, it must 
be assumed that the framers of the Constitution intended that it should 
extend to all those objects which in the intercourse of nations had usually 
been regarded as the proper subjects of negotiation and treaty, if not 
inconsistent with the nature of our government and the relation between 
the States and the United States. 

These limitations upon the exercise of the treaty-making power 
are due to the fact that the power itself rests in grant, as shown 
above, and being one of the delegated powers, stands on no higher 
footing than any of the other powers delegated under the Constitu- 
tion, and, as the power to amend the Constitution is distinct from 
the treaty-making power, it cannot be exercised to the detriment or 
exclusion of the other provisions of the Constitution. 

In the language of Mr. Justice Field, in delivering the opinioD of 
the United States Supreme Court, in the case of Geofroy v. Riggs 
(133 U. S. 267) — 

The treaty power, as expressed in the Constitution, is in terms un- 
limited excepted by those restraints which are found in that instrument 
against the action of the government or of its departments, and those 
arising from the nature of the government itself and of that of the States. 
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The only constitutional limitations and restrictions imposed upon 
the exercise of this general power to make treaties are therefore to 
be found in the provisions of the Constitution which expressly confide 
in Congress or in other branches of the Federal Government the exer- 
cise of certain of the delegated powers and establish certain rights 
which may not be interfered with, or impose certain obligations 
which must be observed by the Federal Government, and, finally, 
which reserve to the States or to the people all powers not granted 
to the United States. 

In considering the effect of these several provisions as possible 
limitations upon the treaty-making power, it will be convenient to 
have in mind the remaining provisions of the Constitution, not here- 
inbefore cited, which have a direct bearing upon the extent of the 
treaty-making power. These provisions are as follows : 

Article III. 

Sec. 2. The judicial power shall extend to all eases, in law and equity, 
arising under this Constitution, the laws of the United States and treaties 
made, or which shall be made, under their authority • * * * 

Article VI. 

* * * This Constitution and the laws of the United States which 
shall be made in pursuance thereof; and all treaties made, or which 
shall be made, under the authority of the United States, shall be the 
supreme law of the land; and the Judges in every State shall be bound 
thereby — anything in the Constitution or laws of any State to the con- 
trary notwithstanding. 

It will be observed that these provisions relate to the effectiveness 
of treaties when made rather than to the making of them, but the 
question of their effectiveness directly concerns the extent of the 
power to make them and the bearing of these provisions upon the 
treaty-making power therefore requires examination. 

The judicial power of the United States, exercising the jurisdic- 
tion thus conferred upon it, has had occasion in construing the pro- 
visions of Article VI. to point out that although treaties author- 
itatively made are primarily international contracts, yet, in conse- 
quence of this provision making , treaties the supreme law of the 
land, they are also rules of municipal law to be applied by the courts. 

Under the decision of the United States Supreme Court it is recog- 
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nized that no additional restraint or obligation is imposed by this 
provision of Article VI. upon the national government in its treaty 
relations with other nations; it is held to apply only to treaties in 
their domestic aspect, and its effect is to carry them beyond mere 
contractual obligations between nations and to incorporate them as 
the supreme law of the land into the body of municipal laws and 
make them binding on the courts. In drawing this distinction, how- 
ever, the Supreme Court has expressly limited the application of this 
provision, which in terms applies to all treaties, to such treaties only 
as are self-executing, requiring no legislative or executive action to 
carry them into effect. Treaties which in themselves are incomplete 
as laws, or otherwise require legislation to make them operative, 
address themselves to the executive and legislative rather than to 
the judicial branch of the government, and are not self-executing as 
that term is used here, as will appear more fully below. 

These distinctions are clearly set forth in the opinion of the 
United States Supreme Court, delivered by Chief Justice Marshall, 
in the case of Foster and Elam v. JSFeilson (2 Peters, 313) — 

A treaty is in its nature a contract between two nations, not a legis- 
lative act. It does not generally effect, of itself, the object to be accom- 
plished, especially so far as its operation is infra territorial, but is 
carried into execution by the sovereign power of the respective parties to 
the instrument. In the United States a different principle is established. 
Our Constitution declares a treaty to be the law of the land. It is, con- 
sequently, to be regarded in courts of justice as equivalent to an act of 
the legislature, whenever it operates of itself without the aid of any 
legislative provision. But when the terms of the stipulation import a 
contract, when either of the parties engages to perform a particular act, 
the treaty addresses itself to the political, not the judicial, department, 
and the legislature must execute the contract before it can become a rule 
for the Court. 

The rule thus concisely laid down by the great Chief Justice was 
re-stated and followed in the Head Money cases (112 U. S. 598), 
Mr. Justice Miller delivering the opinion of the Court, as follows : 

A treaty is primarily a compact between independent nations. It 
depends for the enforcement of its provisions on the interest and the 
honor of the governments which are parties to it. If these fail, its in- 
fraction becomes the subject of international negotiations and reclama- 
tions, so far as the injured party chooses to seek redress, which may in 
the end be enforced by actual war. It is obvious that with all this the 
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judicial courts have nothing to do and can give no redress. But a 
treaty may also contain provisions which confer certain rights upon the 
citizens or subjects of one of the nations residing in the territorial limits 
of the other, which partake of the nature of municipal law, and which 
are capable of enforcement as between private parties in the courts of the 
country. An illustration of this character is found in treaties, which 
regulate the mutual rights of citizens and subjects of the contracting 
nations in regard to rights of property by descent or inheritance, when 
the individuals concerned are aliens. The Constitution of the United 
States places such provisions as these in the same category as other laws 
of Congress by its declaration that " this Constitution and the laws made 
in pursuance thereof, and all treaties made or which shall be made under 
authority of the United States, shall be the supreme law of the land." 
A treaty, then, is a law of the land as an act of Congress is, whenever its 
provisions prescribe a rule by which the rights of the private citizen or 
subject may be determined. And when such rights are of a nature to be 
enforced in a court of justice, that court resorts to the treaty for a rule 
of decision for the case before it as it would to a statute. 

In connection with this question of the effect of treaties as munici- 
pal laws, the further question of the relative value of laws made by 
treaties and laws made by Congress has also been settled by the 
Supreme Court. By Article VI., above quoted, they are both equally 
made the supreme law of the land, and in construing this provision 
it has been held that they are entitled to equal value as municipal 
law. Two or three citations from the long line of cases in which the 
question has been considered in all its bearings will be sufficient to 
show the rule adopted by the Supreme Court. It was held in the case 
of The Cherokee Tobacco (11 Wall., at p. 620), that " a treaty may 
supersede a prior Act of Congress and an Act of Congress supersede a 
prior treaty." 

Also in the case of Whitney v. Eobertson (124 U. S. 190), the 
Supreme Court held, Mr. Justice Field delivering the opinion of the 
Court : 

By the Constitution a treaty is placed on the same footing, and made 
of like obligation, with an act of legislation. Both are declared by that 
instrument to be the supreme law of the land, and no superior efficacy 
is given to either over the other. When the two relate to the same 
subject, the courts will always endeavor to construe them so as to give 
effect to both, if that can be done without violating the language of 
either; but if the two are inconsistent, the one last in date will control 
the other, provided always the stipulation of the treaty on the subject 
is self -executing. 
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So also in the Chinese Exclusion cases it was held by the Supreme 
Court that existing treaty provisions were repealed by subsequent 
Congressional legislation conflicting with or violating such provisions. 
In the language of the opinion of the Court, delivered by Mr. Justice 
Field in the first of those cases (130 U. S. 581) — 

By the Constitution, laws made in pursuance thereof and treaties made 
under the authority of the United States are both declared to be the 
supreme law of the land, and no paramount authority is given to one 
over the other. A treaty, it is true, is in its nature a contract between 
nations, and is often merely promissory in its character, requiring legis- 
lation to carry its stipulations into effect. Such legislation will be open 
to future repeal or amendment. If the treaty operates by its own force, 
and relates to a subject within the power of Congress, it can be deemed 
in that particular only the equivalent of a legislative act, to be repealed 
or modified at the pleasure of Congress. In either case the last expres- 
sion of the Sovereign will must control. 

The effect of legislation upon conflicting treaty stipulations was 
elaborately considered in the Head Money cases, and it was there 
adjudged "that so far as a treaty made by the United States with any 
foreign nation can become the subject of judicial cognizance in the 
courts of this country, it is subject to such acts as Congress may pass for 
its enforcement, modification, or repeal." (112 U. S. 580, 599.) 

It appears, therefore, that under the decisions of the Supreme 
Court the effect of Article VI. is to make self-executing treaties of 
equal value as laws with acts of Congress, but like acts of Congress 
subject to repeal by subsequent legislation. Whether or not this pro- 
vision of Article VI., making treaties the supreme law, has any 
coercive force to compel legislative action to carry into effect treaties 
which are not self -executing is not directly dealt with in the decisions 
above referred to. Citations on that point are not necessary, however, 
for it is clear that if this provision making treaties the supreme law of 
the land does not prevent Congress from repealing by later legisla- 
tion treaties which are self-executing, there is no coercive effect be- 
yond the moral obligation arising from national good faith and honor, 
and the obligation to make operative a treaty requiring legislative 
action to carry it into effect is no greater than the obligation to leave 
undisturbed a treaty already in force. 

A treaty, therefore, under this provision of Article VI., as con- 
strued by the Supreme Court, has the value of a law of the land, so far 
as the judicial branch of the government is concerned, only with the 
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consent of the legislative branch of the government. But here again 
must be drawn the distinction between treaties as laws and as con- 
tractual obligations. The nullification of a treaty as a law does not 
necessarily relieve the nation as a whole of its obligations under such 
treaty as a contract, but in that case the treaty is no longer the su- 
preme law of the land, and the question of the national obligation 
under it concerns the legislative and executive branches and not the 
judicial branch of the government. 

As stated in the opinion of the United States Supreme Court, in 
Whitney v. Eobertson (124 U. S. 194), delivered by Mr. Justice 
Field — 

If the country with which the treaty is made is dissatisfied with the 
action of the legislative department, it may present its complaint to the 
executive head of the government, and take such other measures as it 
may deem essential for the protection of its interests. The courts can 
afford no redress. Whether the complaining nation has just cause of 
complaint, or our country was justified in its legislation, are not matters 
for judicial cognizance. In Taylor v. Morton (2 Curtis 454, 459) this 
subject was very elaborately considered at the circuit by Mr. Justice 
Curtis, of this court, and he held that whether a treaty with a foreign 
sovereign had been violated by him; whether the consideration of a par- 
ticular stipulation of the treaty had been voluntarily withdrawn by one 
party so that it was no longer obligatory on the other ; whether the views 
and acts of a foreign sovereign had given just occasion to the legislative 
department of our government to withhold the execution of a promise 
contained in a treaty, or to act in direct contravention of such promise, 
were not judicial questions; that the power to determine these matters 
had not been confided to the judiciary, which has no suitable means to 
exercise it, but to the executive and legislative departments of our govern- 
ment ; and that they belong to diplomacy and legislation, and not to the 
administration of the laws. And he justly observed, as a necessary con- 
sequence of these views, that if the power to determine these matters is 
vested in Congress, it is wholly immaterial to inquire whether by the act 
assailed it has departed from the treaty or not, or whether such departure 
was by accident or design, and, if the latter, whether the reasons were 
good or bad. 

Inasmuch as the present discussion is concerned chiefly with the 
m/ra-territorial effect of treaties as laws under the Constitution, it 
is not necessary to go further into the question of the responsibilities 
of the nation as a whole for the breach or abrogation of treaties, 
which involves the consideration of treaties as international con- 
tracts rather than as laws, and therefore extends beyond the range 
of constitutional limitations and into the field of international law. 
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Before passing from the consideration of Article VI., the effect of 
its provisions upon treaties in their relation to State constitutions 
and laws requires brief attention. In addition to the general pro- 
vision making treaties the supreme law of the land this Article fur- 
ther specifically provides that " the Judges in every State shall be 
bound thereby, anything in the Constitution or laws of any State to 
the contrary notwithstanding." 

If any definition of the meaning of the expression " supreme law 
of the land " in relation to State laws and constitutions is necessary, 
this provision supplies it. One citation of many will be sufficient to 
show the effect given to this provision by the Supreme Court. 

In Hauenstein v. Lynham (100 IT. S. 483), it was held, Mr. Jus- 
tice Swayne delivering the opinion of the Court : 

A treaty cannot be the supreme law of the land, that is, of all the 
United States, if any act of a State legislature can stand in its way. If 
the Constitution of a State (which is the fundamental law of the State 
and paramount to its legislature) must give way to a treaty and fall 
before it, can it be questioned whether the less power, an act of the 
State legislature, must not be prostrate? It is the declared will of the 
people of the United States that every treaty made by the authority of 
the United States shall be superior to the Constitution and laws of any 
individual State, and their will alone is to decide. If a law of a State 
contrary to a treaty is not void, but voidable only, by a repeal or nullifica- 
tion by a State legislature, this certain consequence follows, — that the 
will of a small part of the United States may control or defeat the will 
of the whole. Ware v. Hylton, 3 Dall. 199. * * * 

It must always be borne in mind that the Constitution, laws, and 
treaties of the United States are as much a part of the law of every 
State as its own local laws and Constitution. This is a fundamental prin- 
ciple in our system of complex national polity. See also Shanks v. 
Dupont, 3 Pet. 242 ; Poster & Plam v. Neilson, 2 id. 253 ; The Cherokee 
Tobacco, 11 Wall. 616; Mr. Pinkney's Speech, 3 Elliot's Constitutional 
Debates, 231 ; The People, etc., v. Gerke & Clark, 5 Cal. 381. 

From the foregoing review of the decisions of the Supreme Court 
construing the effect of the provision of Article VI., making treaties 
the supreme law of the land, it appears that treaties in force as laws 
are subject, in common with legislative enactments, to repeal by sub- 
sequent legislation, and that while in force as laws they address 
themselves to the judicial branch of the government, and as forming 
a part of the municipal law must be applied by the courts. It re- 
mains to consider how far they are subject to the constitutional 
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limitations imposed upon legislative enactments, or to the other con- 
stitutional limitations already indicated. 

As hereinabove shown, the only limitations upon the exercise of 
the treaty-making power arise from the fact that it is one of the 
delegated powers resting in grant and is limited by the terms of the 
grant, and whatever limitations there are under the Constitution 
are due, on the one hand, to the division of certain powers between 
the several branches of the Federal Government, and, on the other 
hand, to the denial of certain powers to the Federal Government, and 
the reservation of certain powers to the States or to the people. The 
present question, therefore, brings the discussion back to that point. 

In considering this question it will be convenient to observe the 
distinction between the classes of limitations above indicated. 

Taking up first the possible limitations suggested by the division 
of certain powers under the Constitution among the several branches 
of the Federal Government, it necessarily follows from the subordi- 
nation of the treaty-making power to the Constitution that it must 
be so exercised as not to encroach upon the powers delegated to the 
executive, legislative, or judicial branches of the government. It 
can neither override the powers delegated elsewhere nor deprive the 
other branches of the government of the right to exercise the powers 
entrusted to them by the Constitution. So far as the judicial branch 
of the government is concerned, no encroachment by the treaty-mak- 
ing power has arisen or can arise, for under Article III., Section 2, of 
the Constitution, quoted above, the judicial power extends to all cases 
arising under treaties, which provision has been construed to mean, 
not simply jurisdiction to apply treaty stipulations as rules of law, 
but the power to declare void a treaty in conflict with constitutional 
limitations. It is to be noted, however, that no treaty as yet has ever 
been declared void by the Supreme Court. So far as the executive is 
concerned, no conflict has arisen or is likely to arise, as that branch 
of the government is a part of the treaty-making power and not only 
has the initiative in the making of treaties but also has the right to 
withhold them from final ratification even after they are approved 
by the Senate. But between the legislative branch and the treaty- 
making power the question of its independent jurisdiction over mat- 
ters entrusted to Congress has frequently been at issue. 
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In the House of Representatives the point has repeatedly been 
urged that where certain powers are expressly confided by the Con- 
stitution to Congress the concurrence of both Houses of Congress is 
necessary in order to make effective a treaty undertaking to deal with 
such powers. This proposition, in a somewhat modified form, has 
now the sanction of custom, and, so far as the matter has been passed 
upon by the courts, is supported by judicial decisions. 

The question was discussed in Congress as early as 1796 in con- 
nection with the treaty of 1794 with Great Britain. The appro- 
priation of money was necessary to carry its provisions into effect, 
and the House asserted the right to deliberate upon the expediency or 
inexpediency of carrying out such provisions, inasmuch as, under the 
Constitution, the concurrence of both Houses of Congress was neces- 
sary for the appropriation of money. 

Again in 1815 a discussion arose, under the commercial treaty in 
that year with Great Britain, as to the necessity for congressional 
action to carry into effect the regulations established by that treaty 
diminishing the tariff duties. In the course of the debate on the 
question in the House of Bepresentatives, Mr. Cyrus King, of Massa- 
chusetts, argued on the incompleteness of such a treaty unless sup- 
plemented by legislative action, as follows : 

The result of my investigation on this subject is : that whenever a treaty 
or convention does, by any of its provisions, encroach upon any of the 
enumerated powers vested by the Constitution in the Congress of the 
United States, or any of the laws by them enacted in execution of those 
powers, such treaty or convention, after being ratified, must be laid before 
Congress, and such provisions cannot be carried into effect without an act 
of Congress. For instance, whenever a treaty affected duties on imports, 
enlarging or diminishing them, as the present one did to diminish; 
whenever a treaty went to regulate commerce with foreign nations, as 
that expressly did with one, as the power to lay duties and the power to 
regulate commerce are expressly given to Congress, such provisions of 
such treaty must receive the sanction of Congress before they can be con- 
sidered as obligatory and as part of the municipal law of this country. 
And this construction is strengthened by a part of the general power 
given to Congress, following the enumerated powers, " to make all laws 
which shall be necessary and proper, for carrying into execution the 
foregoing powers, and all other powers vested by the Constitution in the 
government of the United States, or in any department or office thereof." 
In other words, for carrying into execution the treaty-making power 
(that being among the other powers) in all cases where it has been 
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exercised on subjects, placed by the Constitution within the control of 
the legislative department. This construction is further strengthened 
by the concession of honourable gentlemen, in one case, that where appro- 
priations of money are necessary for carrying the provisions of any treaty 
into effect, there legislative provision is necessary. Now, sir, to con- 
cede that the sanction of Congress is necessary in one case of enumerated 
and specified power, is to concede it in all such cases. (Annals of Con- 
gress, 1815-1816, p. 538.) 

The extreme position urged by Mr. King does not seem to have 
been fully accepted by the House of Representatives, but there still 
remained such a wide divergence of view between the House and the 
Senate that it was necessary to refer the matter to a conference com- 
mittee, and the final outcome of the discussion is stated in the report 
of that committee as follows : 

They [the committee] are persuaded that the House of Eepresentatives 
does not assert the pretension that no treaty can be made without their 
assent; nor do they contend that in all cases legislative aid is indis- 
pensably necessary, either to give validity to a treaty, or to carry it into 
execution. On the contrary, they are believed to admit, that to some, 
nay many treaties, no legislative sanction is required, no legislative aid 
is necessary. 

On the other hand the committee are not less satisfied that it is by no 
means the intention of the Senate to assert the treaty-making power to be 
in all cases independent of the legislative authority. So far from it, 
that they are believed to acknowledge the necessity of legislative enact- 
ment to carry into execution all treaties which contain stipulations re- 
quiring appropriations, or which might bind the nation to lay taxes, raise 
armies, to support navies, to grant subsidies, to create States, or to cede 
territory ; if indeed this power exists in the government at all. In some 
or all of these cases, and probably in many others, it is conceived to be 
admitted, that the legislative body must act, in order to give effect and 
operation to a treaty; and if in any case it be necessary, it may con- 
fidently be asserted that there is no difference in principle between the 
Houses; the difference is only in the application of the principle. For 
if, as has been stated, the House of Eepresentatives contend that their 
aid is only in some cases necessary, and if the Senate admit that in some 
cases it is necessary, the inference is irresistible, that the only question 
in each case that presents itself is, whether it be one of the cases in which 
legislative provision is requisite for preserving the national faith or not. 
(Id., p. 1019.) 

In 1844 the Senate Committee on Foreign Eelations reported ad- 
versely to the commercial treaty of 1843 with the German States on 
the ground of " want of constitutional competency " to make it. 
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This action was commented upon by Mr. Calhoun, then Secretary of 

State, as follows : 

If this be a true view of the treaty-making power, it may be truly said 
that its exercise has been one continual series of habitual and unin- 
terrupted infringement of the Constitution. From the beginning, and 
throughout the whole existence of the Federal Government, it has been 
exercised constantly on commerce, navigation, and other delegated powers. 
(Calhoun to Wheaton, June 28, 1844; Treaties and Conventions 1776- 
1887, p. 1230.) 

Again in 1867 the question arose in connection with the appro- 
priation of the purchase price to be paid for Alaska, under the treaty 
with Eussia in that year. It was assumed in the discussion in the 
House that, inasmuch as a money payment was necessary to carry 
out the treaty, it was incomplete without the action of Congress, 
wherein lay the exclusive power under the Constitution to make 
appropriations, and it was urged, therefore, that the ratification of 
the treaty should have been conditioned upon the consent of the 
House. In the act of Congress, which was finally passed appro- 
priating the purchase money, a provision was inserted, in recognition 
of the position taken by the House, to the effect that under some 
circumstances treaty stipulations " cannot be carried into full force 
and effect except by legislation to which the consent of both Houses 
of Congress is necessary." 

The question again arose in 1887, under the treaty of 1884 with 

the Hawaiian Islands extending the reciprocity treaty of 1875 with 

that government, and the judiciary committee of the House was 

directed to report — 

Whether a treaty which involves the rate of duty to be imposed on 
any article, or the admission of any article free of duty, can be valid and 
binding without the concurrence of the House of Eepresentatives, and how 
far the power conferred on the House by the Constitution of the United 
States to originate measures to lay and collect duties can be controlled 
by the treaty-making power under said Constitution. (H. E. No. 4177, 
49th Cong., 2d Sess.) 

The conclusions reached by the committee, as stated in its report, 

are as follows: 

That the President, by and with the advice and consent of the Senate, 
cannot negotiate a treaty which shall be binding on the United States, 
whereby duties on imports are to be regulated, either by imposing or re- 
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mitting, increasing or decreasing them, without the sanction of an act 
of Congress; and that the extension of the term for the operation of the 
original treaty or convention with the government of the Hawaiian 
Islands, proposed by the supplementary convention of December 6, 1884, 
will not be binding on the United States without like sanction, which 
was provided for in the original treaty and convention, and was given 
by act of Congress. (Id.) 

The discussion was renewed in 1902 in connection with the reci- 
procity treaties then under consideration, and the question was again 
raised as to the necessity for congressional action to put into effect 
treaty provisions concerning tariff duties. Senator Cullom, chair- 
man of the Committee on Foreign Relations, stated in a speech deliv- 
ered in the Senate on the extent of the treaty-making power (Con- 
gressional Eecord, January 29th, 1902, pp. 1104-1111), that the 

authority of the House of Eepresentatives in reference to treaties has been 
argued and discussed for more than a century, and has never been settled 
in Congress and perhaps never will be. The House, each time the ques- 
tion was considered, insisted upon its powers, but nevertheless has never 
declined to make an appropriation to carry out the stipulations of a 
treaty, and I contend that it was bound to do this, at least as much as 
Congress can be bound to do anything when the faith of the nation had 
been pledged. And this appears to me to be the only case in which any 
action by the House is necessary, unless the treaty itself stipulates, 
expressly or by implication, for such Congressional action. 

In response to this declaration, the following resolution was 
adopted in the House : 

Whereas, it is seriously claimed that under the treaty-making power 
of the Government, and without any action whatever on the part of the 
House of Eepresentatives, or by Congress, reciprocal trade agreements 
may be negotiated with foreign governments that will of their own force 
operate to supplant, change, increase, or entirely abrogate duties on 
imports collected under laws enacted by Congress and approved by the 
Executive for the purpose of raising revenue to maintain the Govern- 
ment : Now, therefore, be it 

Resolved by the House of Representatives, that the Committee on Ways 
and Means be directed to fully investigate the question of whether or not 
the President, by and with the advice and consent of the Senate, and 
independent of any action on the part of the House of Eepresentatives, 
can negotiate treaties with foreign governments by which duties levied 
under an act of Congress for the purpose of raising revenue are modified 
or repealed, and report the result of such investigation to the House. 

Wo report on this resolution appears to have been made. 



652 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

The question has not been directly passed upon by the United 
States Supreme Court, but in the case of Turner v. Am. Bap. Miss. 
Union (2 McLean, 344), in 1852, one feature of it was squarely pre- 
sented before Mr. Justice McLean, of that court, sitting in Circuit, 
and it was there held — 

A treaty under the federal constitution is declared to be the supreme 
law of the land. This, unquestionably, applies to all treaties, where 
the treaty-making power, without the aid of Congress, can carry it into 
effect. It is not, however, and cannot be the supreme law of the land, 
where the concurrence of Congress is necessary to give it effect. Until 
this power is exercised, as where the appropriation of the money is re- 
quired, the treaty is not perfect. It is not operative, in the sense of the 
constitution, as money cannot be appropriated by the treaty-making 
power. This results from the limitations of our government. The 
action of no department of the government can be regarded as a law 
until it shall have all the sanctions required by the constitution to make 
it such. As well might it be contended that an ordinary act of Con- 
gress, without the signature of the President, was a law, as that the 
treaty which engages to pay a sum of money is in itself a law. 

And in such a case the representatives of the people and the States 
exercise their own judgments in granting or withholding the money. 
They act upon their own responsibility and not upon the responsibility 
of the treaty-making power. It cannot bind or control the legislative 
action in this respect, and every foreign government may be presumed to 
know, that so far as the treaty stipulates to pay money, the legislative 
sanction is required. 

Without a law the President is not authorized to sell the public lands, 
so that this treaty, though so far as the Indians were concerned, was the 
supreme law of the land, yet, as regards the right to the proceeds of the 
above tract, an act of Congress is required. The treaty, in fact, appro- 
priated the above tract of 160 acres for a particular purpose, but, to 
effectuate that purpose, an act of Congress was passed. 

In the case of Parker v. Duff (47 Cal. 554), which was cited with 

approval by Judge JJallett, in the United States Circuit Court for 

the District of Colorado, in the case of Pugsley v. Brown (35 Fed. 

Bep. 688), it was held, in view of the constitutional provision that 

" Congress shall have power to dispose of and make all needful rules 

and regulations respecting the Territory or other property belonging 

to the United States," that 

the treaty-making power cannot cdnfer upon the land department any 
authority, nor enjoin upon it any duty in respect to the sale, convey- 
ance, or disposal of the public lands of the United States, except with 
the consent of Congress. 
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On the other hand, in the case of Holden v. Joy (17 Wall., at 

p. 274), at was said, in the opinion of the Supreme Court, although 

the point was not directly involved in the decision of the case, that 

it could not be admitted that the President and Senate in concluding 

a treaty with an Indian nation 

could not lawfully covenant that a patent should issue to convey lands 
which belonged to the United States without the consent of Congress. 

And the Court added : 

On the contrary, there are many authorities where it is held that a 
treaty may convey to a grantee a good title to such lands without an act 
of Congress conferring it, and that Congress has no constitutional power 
to settle or interfere with rights under treaties, except in cases purely 
political. 

The views expressed in Congress, as above outlined, and by author- 
itative writers on the subject, show a consensus of opinion that with 
respect, at least, to the appropriation of money and the regulation 
of tariff duties treaty stipulations cannot be regarded as self-ex- 
ecuting, and require legislative action to carry them into effect. 

There is still some divergence of opinion as to whether or not other 
matters on which, under the Constitution, Congress is empowered to 
legislate can be effectively dealt with by treaties without legislative 
action to carry them into execution, and in the absence of a decision 
on the question by the Supreme Court it must be regarded as still 
unsettled. 

It is possible, however, to distinguish between those matters which 
are confided to Congress exclusively, such as the appropriation of 
money and the raising of revenue, all bills for which latter purpose 
must originate in the House, which powers being exclusively in the 
jurisdiction of Congress are, therefore, presumably excluded from 
the independent jurisdiction of the treaty-making power, and those 
matters which are within the enumerated or implied powers of Con- 
gress, but are not entrusted exclusively to Congress, and with respect 
to which the treaty-making power may be regarded as having co- 
ordinate jurisdiction with Congress. 

Many treaty stipulations dealing with some of the matters gener- 
ally entrusted to Congress have been put in force under the Consti- 
tution without legislative action, and their validity has never been 
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questioned, so that the exercise of such powers by treaty has, to some 
extent at least, the sanction of custom, although, on the other hand, 
it has frequently been the practice in similar cases for Congress to 
enact appropriate legislation for carrying out such treaty stipulations. 

The decisions of the Supreme Court, above referred to, determining 
that treaties, although valid as national obligations, are not in every 
case, so far as the courts are concerned, the supreme law of the land, 
open the way for the claim that when a treaty undertakes to deal 
with matters within the jurisdiction of Congress it is not self-ex- 
ecuting, and requires congressional sanction before it becomes the 
supreme law of the land. Jefferson states in his Manual (section 
LIT.), that in England if treaties " touch the laws of the land, they 
must be approved by Parliament," and that " an act of Parliament 
was necessary to validate the American treaty of 1783," and this 
was understood as a limitation on the treaty-making power of Great 
Britain when the Constitution was adopted. Even though it may 
be argued that it was to avoid the necessity for such legislative action 
that treaties were made the supreme law of the land by the Constitu- 
tion, yet the Supreme Court has held, as above shown, that this pro- 
vision applies only to self-executing treaties, and it is still open for 
that court to hold that no treaty dealing with matters entrusted to 
Congress is self-executing. 

The treaty negotiated with Venezuela in 1854, which provided 
that no citizen of either country should accept a commission in the 
service of an enemy at war with the other country " under the pain 
of being considered as a pirate," was not submitted to the Senate by 
President Pierce for the reason, as stated by Mr. Marcy, then Secre- 
tary of State, that inasmuch as the Constitution provided that Con- 
gress should define and punish piracies, that subject should not be 
dealt with in a treaty. (Moore's Int. Law Dig., vol. V., § T36, p. 
169.) 

But whether or not the rule will ultimately be extended, it would 
seem to be already established beyond question that treaty stipula- 
tions, however complete they may be in themselves, cannot be self- 
executing so as to become the supreme law of the land, as defined by 
the decisions of the Supreme Court, where they deal with those powers 
which are delegated by the Constitution exclusively to Congress. In 
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such cases the treaty is incomplete without congressional action, and 
its ratification should be understood to be conditioned upon the 
sanction of an act of Congress. In this connection, however, it must 
be remembered that treaty provisions which are merely declaratory 
of the law of nations, do not require legislative action to make them 
effective, inasmuch as the law of nations is recognized under the de- 
cisions of the Supreme Court as part of the law of the land, except 
in so far as constitutional or legislative provisions are in conflict there- 
with. (The Paquete Habana, 175 U. S., at p. 700 ; The ISTereide, 
9 Cranch, at p. 423 ; and The Charming Betsey, 2 Cranch, at p. 118.) 

It will be observed that the limitations above considered are not 
restrictive upon the power of the Federal Government, but only upon 
the method of exercising such power. In such cases concurrence of 
action by the executive and legislative branches of the Federal Gov- 
ernment is at the utmost all that is required to make the treaty oper- 
ative as the supreme law of the land. With respect, however, to 
limitations arising on account of the prohibited and the reserved 
powers, the question presented concerns the jurisdiction of the treaty- 
making power over matters which are not expressly confided to Con- 
gress. 

So far as concerns the prohibited powers, which term is intended 
here to include those restrictive obligations which are imposed as 
well as those powers the exercise of which is prohibited by the Con- 
stitution, it requires no argument to show that they apply to the 
treaty-making power as fully as they do to any other part or to the 
whole of the Federal Government, and are equally binding upon that 
power. What is prohibited to the whole may not be done by a part, 
and the power to make treaties under the Constitution does not in- 
clude the power to amend or override that instrument. In the words 
of Mr. Justice Swayne, in delivering the opinion of the Supreme 
Court in the case of The Cherokee Tobacco (11 Wall. 616)— 

It need hardly be said that a treaty cannot change the Constitution or 
be held valid if it be in violation of that instrument. This results from 
the nature and fundamental principles of our Government. 

Those powers, therefore, which are prohibited, and those restric- 
tions which are imposed under the Constitution, are beyond the reach 
of the treaty-making power, and not even the concurrence of the 
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legislative and executive branches of the government would make 
valid a treaty which violates such limitations. 

So far as concerns the powers known as the reserved powers, it 
will be found, on an examination of the provisions of the Constitution 
bearing upon the application and extent of the reservation of powers, 
that a distinction must be drawn between the jurisdiction of the 
treaty-making power and the jurisdiction of Congress in relation to 
such reservation of powers. 

The terms in which the reservation is made will be found in the 
10th Amendment to the Constitution, and are as follows : 

The powers not delegated to the United States by the Constitution, nor 
prohibited by it to the States, are reserved to the States respectively or 
to the people. 

The " powers not delegated to the United States " obviously do 
not include the treaty-making power, for, under the other provisions 
of the Constitution hereinabove referred to, it has already been shown 
that the treaty-making power is itself one of the powers delegated to 
the Federal Government, and is so delegated without qualification and 
without the reservation of any part of it to the States or to the 
people. The question, therefore, is how far, if at all, this reservation 
applies to the exercise of a power so delegated. Is the jurisdiction of 
the power to make treaties limited by this reservation to such powers 
only as have been delegated to the other branches of the Federal Gov- 
ernment ? In other words, can it be exercised only over the enumer- 
ated or implied powers to which the jurisdiction of Congress is lim- 
ited in its relation to the States or to the people ? 

The extent of the jurisdiction of the treaty-making power over 
matters entrusted to Congress has already been considered, and it has 
been shown that a treaty affecting matters exclusively entrusted to 
Congress is incomplete without supplemental action by Congress, and 
that possibly such action may also be necessary to make effective 
treaty stipulations affecting any of the enumerated or implied powers 
delegated to Congress. In its domestic applicaton the power to regu- 
late these matters by treaty is at most only concurrent with the juris- 
diction of Congress over them. If, therefore, the treaty-making 
power could deal only with matters entrusted to Congress there would 
seem to have been no particular occasion for delegating that power 
to the President and Senate instead of to the President and Congress. 
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It need hardly be said that to exercise such concurrent jurisdic- 
tion with Congress over the powers delegated to Congress was not the 
sole purpose for which the treaty-making power was established, and 
it is well settled, not only by the sanction of custom, but by the 
authority of the Supreme Court decisions, that in the international 
relations of the nation the treaty-making power has jurisdiction over 
matters beyond the jurisdiction of Congress. It necessarily follows, 
therefore, that it must embrace some, at least, of the powers which, 
if measured only by the jurisdiction of Congress, would be reserved 
to the States or to the people. As will appear from the cases cited 
below, the treaty-making power has repeatedly exercised jurisdiction 
over matters beyond the reach of Congress and such exercise of juris- 
diction has invariably been sustained by the Supreme Court. It will 
furthermore be shown that Congress is empowered, under the Con- 
stitution, to legislate with respect to matters not otherwise within its 
jurisdiction, when such legislation is necessary to carry out treaty 
stipulations affecting such matters, provided always that they are 
matters directly touching the foreign relations of the nation and 
genuinely involving its international interests. 

Inasmuch, therefore, as the treaty-making power is itself one of 
the delegated powers, and in view of the peculiar terms in which the 
reservation is made, stands on an entirely different footing from 
Congress with respect to the restrictions imposed upon Congress by 
the reservation to the States or the people of undelegated powers, and, 
as above shown, is not limited in its jurisdiction only to the powers 
delegated to Congress, there seems to be no reasonable ground for 
extending such reservation of powers in any degree to the treaty- 
making power, and the conclusion would seem to be inevitable that 
there are no so-called reserved powers so far as the treaty-making 
power is concerned, in its own appropriate sphere of action, with the 
possible exception of the police powers which will be considered later. 

The most conspicuous example of the exercise of jurisdiction by 
the treaty-making power over matters beyond the ordinary jurisdic- 
tion of Congress is furnished by the treaties removing what may be 
termed the disabilities of alienage under State laws. The leading 
authority in support of this power to set aside State laws by treaty 
in such cases is Ware v. Hylton (3 Dall. 199), in which it was held 
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that the effect of the treaty of 1783 with Great Britain, the fourth 
Article of which provided for the payments of debts due to British 
subjects by American citizens in the several States, was to nullify an 
act of the Virginia legislature confiscating such debts due from the 
citizens of that State, and to cancel a payment made under such law 
and revive the debt and give a right of recovery thereof against the 
original debtor, all of which obviously is outside of the jurisdiction 
of Congress. 

It will be observed that the treaty in this case antedates the adop- 
tion of the Constitution, but the provisions of the Constitution were 
held to attach to it by virtue of Article VI. thereof, by which treaties 
previously entered into, as well as those made under its authority, 
are declared to be the supreme law of the land, and the terms of 
this provision were regarded as establishing the supremacy of this 
treaty over State laws. It is true that in the opinion delivered by 
Mr. Justice Wilson, in this case, the supremacy of the treaty over 
State laws seems to be supported chiefly on the ground that the State 
of Virginia, having been a party to the making of the treaty, under 
the Articles of Confederation, was bound by it independently of the 
Constitution, and he is silent on the particular question now under 
consideration. Mr. Justice Chase, however, who delivered the lead- 
ing opinion in the case, carries the argument further and holds that 
the treaty must be given effect as if made under the Constitution, 
and in this Mr. Justice Cushing agrees and Mr. Justice Patterson 
seems to concur, and the decision has invariably been regarded in the 
subsequent decisions of the Supreme Court as applying directly to the 
treaty-making power under the Constitution. Mr. Justice Chase 
says in his opinion : 

If doubts could exist before the establishment of the present national 
government, they must be entirely removed by the 6th article of the 
Constitution, which provides " That all treaties made, or which shall be 
made, under the authority of the United States, shall be the supreme 
law of the land; and the Judges in every State shall be bound thereby, 
anything in the Constitution, or laws, of any State to -the contrary not- 
withstanding." There can be no limitation on the power of the people 
of the United States. By their authority the State Constitutions were 
made, and by their authority the Constitution of the United States was 
established ; and they had the power to change or abolish the State Con- 
stitutions, or to make them yield to the general government, and to 
treaties made by their authority. * * * 
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Pour things are apparent on a view of this 6th article of the National 
Constitution. 1st. That it is retrospective, and is to be considered in 
the same light as if the Constitution had been established before the 
making of the treaty of 1783. 2d. That the Constitution, or laws, of 
any of the States so far as either of them shall be found contrary to that 
treaty are by force of the said article, prostrated before the treaty. 3d. 
That consequently the treaty of 1783 has superior power to the Legis- 
lature of any State, because no Legislature of any State has any kind of 
power over the Constitution, which was its creator. 4thly. That it is the 
declared duty of the State Judges to determine any Constitution, or laws 
of any State, contrary to that treaty (or any other), made under the 
authority of the United States, null and void. National or Federal 
Judges are bound by duty and oath to the same conduct. * * * 

If the Court possess a power to declare treaties void, I shall never exer- 
cise it, but in a very clear case indeed. 

Mr. Justice Patterson says : 

To effect the object intended, there is no want of proper and strong 
language; there is no want of power, the treaty being sanctioned as the 
supreme law, by the Constitution of the United States, which nobody 
pretends to deny to be paramount and controlling to all State laws, and 
even State constitutions, wheresoever they interfere or disagree. 

The treaty then, as to the point in question, is of equal force with the 
Constitution itself ; and certainly, with any law whatsoever. 

The principles established in this case have been adopted and fol- 
lowed by the Supreme Court in all subsequent cases in which the 
supremacy of treaties over State laws in matters touching upon the 
interests of the nation in its international relations has been in- 
volved. A review of such cases, showing the far-reaching effect of 
this decision, will be found in the opinion of the Supreme Court, de- 
livered by Mr. Justice Swayne, in Hauenstein v. Lynham (100 U. 
S., at p. 489), in which it was held that the treaty of 1850 with the 
Swiss Confederacy, providing for the removal of alienage disabilities 
in the matter of inheritance, nullified the laws of Virginia in con- 
flict therewith. 

After pointing out that the decision in Ware v. Hylton applied 

equally to treaties under the Articles of Confederation and under the 

Constitution, he says: 

In Chirac v. Chirac (2 Wheat. 259), it was held by this court that a 
treaty with France gave to her citizens the right to purchase and hold 
land in the United States, removed the incapacity of alienage and placed 
them in precisely the same situation as if they had been citizens of this 
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country. The State law was hardly adverted to, and seems not to have 
been considered a factor of any importance in this view of the case. 
The same doctrine was reaffirmed touching this treaty in Carneal v. 
Banks (10 id. 181), and with respect to the British treaty of 1794 in 
Hughes v. Edwards (9 id. 489). A treaty stipulation may be effectual 
to protect the land of an alien from forfeiture by escheat under the laws 
of a State. Orr v. Hodgeson, 4 id. 453. By the British treaty of 1794, 
" all impediment of alienage was absolutely levelled with the ground 
despite the laws of the States. It is the direct constitutional question in 
its fullest conditions. Yet the Supreme Court held that the stipulation 
was within the constitutional powers of the Union. Fairfax's Devisees 
v. Hunter's Lessee, 7 Cranch, 627; see Ware v. Hylton, 3 Dall. 242." 
8 Op. Attys.-Gen. 417. Mr. Calhoun, after laying down certain excep- 
tions and qualifications which do not affect this case, says: "Within 
these limits all questions which may arise between us and other powers, 
be the subject-matter what it may, fall within the treaty-making power 
and may be adjusted by it." Treat, on the Const, and Gov. of the 
IT. S. 204. 

Applying the principles thus established to the case then under 
consideration, he adds : 

We have no doubt that this treaty is within the treaty-making power 
conferred by the Constitution. And it is our duty to give it full effect. 

The case of Geofroy v. Riggs (133 U. S., at p. 266) may also be 
cited as a leading authority on this point among the later cases. 

These principles were again applied in the case of Baker v. City of 
Portland, in the United States Circuit Court (5 Sawyer, 566), where 
the validity of an Oregon State statute prohibiting the employment 
of Chinese laborers on public works was called into question on the 
ground that it interfered with the privileges guaranteed to the Chi- 
nese by treaty provisions. On this point the Court said : 

So far as this court and the case before it is concerned, the treaty fur- 
nishes the laAv, and with that treaty no State or municipal corporation 
thereof can interfere. Admit the wedge of State interference ever so 
little, and there is nothing to prevent its being driven home and destroy- 
ing the treaty and overriding the treaty-making power altogether. 

Following these precedents, the provisions of the California Con- 
stitution of 1879, prohibiting corporations from employing Chinese 
labor, and the State statutes passed to carry such provisions into effect 
■were declared void, because in violation of the treaty of 1868 with 
China, by the United States Circuit Court. (In re Parrott, 6 
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Sawyer, 349.) Mr. Justice Sawyer, delivering the opinion, reviewed 
the whole question of the treaty-making power, and, after citing 
Article VI. of the Constitution, said : 

There can be no mistaking the significance or effect of these plain, 
concise, emphatic provisions. The States have surrendered the treaty- 
making power to the general government, and vested it in the President 
and Senate; and when duly exercised by the President and Senate, the 
treaty resulting is the supreme law of the land, to which not only State 
laws, but State constitutions, are in express terms subordinated. * * * 

It is the declared duty of the State judges to determine any constitu- 
tion or laws of any State contrary to that treaty, or any other made 
under the authority of the United States, null and void. National or 
federal judges are bound by duty and oath to the same conduct. 

So, also, State laws prohibiting aliens, who could not be natural- 
ized, from fishing in public waters were held void by the same court, 
as discriminating against the Chinese and in favor of other aliens, 
and therefore in contravention of the provisions in the treaty with 
China. (In re Ah Chong, 6 Sawyer, 451.) 

A further application of the principles under consideration has 
been made in cases where the right of administration over estates 
of aliens dying here is secured to the consular representatives of the 
deceased alien's government by treaty with such government. The 
supremacy of such treaty provisions over State statutes conflicting 
therewith has been uniformly upheld in the New York State court3 
and in the courts of other States, and recently by the Supreme Court 
of Massachusetts, where the question was presented for the first time 
in the case of M'Evoy et al. v. Wyman (191 Mass. 276). 

The deportation of United States citizens under extradition 
treaties is sometimes cited as a case in point, for although the depor- 
tation of aliens is within the powers of Congress and it has never 
been finally settled by the Supreme Court that a citizen cannot be 
deported under an act of Congress in the absence of an extradition 
treaty, yet in the matter of deportation a citizen stands on a widely 
different footing from an alien and the right of Congress to surrender 
a citizen except under the authority of a treaty may well be doubted. 
In this connection it is to be noted that Congress does not undertake 
to exercise such power in the absence of a treaty, and under the 
legislation adopted by Congress extradition is conditioned upon obli- 
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gations arising under extradition treaties. On the assumption, 
therefore, that Congress has not independent jurisdiction over the 
subject, the surrender of American citizens under the authority of 
extradition treaties supplemented by congressional legislation is an 
illustration of the extension of the jurisdiction of Congress in con- 
sequence of treaty provisions. 

Other cases might be cited in which the application of these prin- 
ciples has been still further extended, but the foregoing cases abund- 
antly prove that in matters concerning the international interests of 
the nation the treaty-making power reaches far beyond the juris- 
diction of Congress in its relaton to the so-called reserved powers of 
the States. 

It is hereinabove shown that where treaties are not self-executing 
congressional action is necessary to carry them into effect before they 
address themselves to the judicial branch of the government, and in 
the cases then under consideration the term self-executing was con- 
sidered only with respect to treaties dealing with the powers en- 
trusted to Congress. In the cases now referred to the situation is 
reversed, for here the treaties under consideration deal with matters 
beyond the ordinary jurisdiction of Congress, and if such a treaty 
is not self -executing it is because its provisions are not sufficiently 
complete in themselves to be applied by the courts as a rule of law 
or themselves provide for subsequent legislation. In such cases the 
jurisdiction of Congress is enlarged to meet the requirements of the 
situation by the provisions of Article I., Section 8 of the Constitu- 
tion empowering Congress to 

make all laws which shall be necessary and proper for carrying into 
execution the foregoing powers, and all other powers vested by this 
Constitution in the government of the United States, or in any Depart- 
ment or Officer thereof. 

The objection which suggests itself that a roundabout way is thus 
furnished by which Congress may be empowered to take jurisdiction 
generally over all the otherwise reserved powers, is met by the under- 
lying condition, which applies to all such cases, that the only matters 
which can be brought within the jurisdiction of Congress in this way 
by treaties are those directly concerning the international interests 
of the nation. The power of Congress to legislate in such cases is 
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fully sustained by the decision of the Supreme Court in the case of 
Ross (140 IT. S. 453), which involved the right of the United States 
to establish consular courts in foreign countries under treaty stipu- 
lations and acts of Congress carrying them into operation. 

So also in Baldwin v. Franks (120 U. S. 679) the Supreme Court 
held, Chief Justice Waite delivering the opinion : — 

That the United States have power tinder the Constitution to provide 
for the punishment of those who are guilty of depriving Chinese sub- 
jects of any of the rights, privileges, immunities, or exemptions guar- 
anteed to them by this treaty, we do not doubt. 

The treaty referred to was the Chinese treaty of 1880, Article III. 
of which provided that the United States government would exert 
all its power to devise measures for the protection of Chinese resid- 
ing within the United States and to secure to them the same rights, 
privileges, immunities and exemptions as the subjects of the most 
favored nation enjoyed by treaty. 

An interesting question arises as to how far the usual power of 
Congress to repeal laws made by treaty applies to treaty stipulations 
relating to matters beyond the ordinary jurisdiction of Congress. 
It has been shown above that where legislation is necessary to carry 
into effect such treaties the ordinary jurisdiction of Congress is ex- 
tended for that purpose by the Constitution, and in such cases it 
would seem to follow, as a matter of course, that Congress is fully 
empowered to repeal, in its discretion, the legislation so adopted. 
Where, however, such treaty stipulations are self-executing and be- 
come effective as the supreme law of the land without the aid of 
legislation, then there is no legislation to repeal and the right of 
Congress to nullify the effectiveness of such treaties as laws rest on 
its general power to terminate treaties. Whether or not a treaty is 
in force is regarded, under the decisions of the Supreme Court, as a 
political question to be determined by the executive and legislative 
and not by the judicial branch of the government, and although a 
declaration by Congress that a treaty is terminated may not relieve 
the nation of its obligations under it as an international contract, yet 
such declaration is binding upon the judiciary and would effectively 
prevent the enforcement of such treaty as a law of the land. 

The cases upholding in general the power to make treaties with re- 
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spect to all matters embraced within the enumerated or implied 
powers under the jurisdiction of Congress are not reviewed here, as 
they have no bearing upon the regulation by treaty of matters outside 
of congressional jurisdiction. In such cases no questions involving 
reserved powers or State rights are presented, and it seems unneces- 
sary to make more than a passing reference to them. The only 
question there is as to the completeness of the treaty without con- 
current action by Congress which has already been considered. If the 
treaty stipulations relate to matters which are within the powers 
of Congress and properly concern the international interests of the 
nation, the right to deal with them through the treaty-making power 
cannot be doubted. 

It will be observed that in none of the cases above cited, in which 
the Supreme Court has sustained the power to regulate by treaty 
matters beyond the ordinary jurisdiction of Congress, have the privi- 
leges granted exceeded the mere removal of alienage disabilities, 
such removal being usually in exchange for reciprocal privileges, 
and in no instance have foreigners been placed upon a more favora- 
ble footing than nationals so far as the enjoyment of the privileges 
granted is concerned. 

A different question, and one which has not as yet been passed 
upon by the Supreme Court, would be presented if aliens should be 
granted greater privileges than those enjoyed by citizens, or if inter- 
national regulations should be adopted by treaty dealing with econo- 
mic questions such, for example, as the universal improvement of 
labor conditions, or if regulations should be established by treaty 
in conflict with the police powers of a State, or, to put the extreme 
case, if the treaty-making power should be exercised to alienate a 
part or all of a State from the jurisdiction of the United States. 

In all of these cases the suggested action of the treaty-making 
power would concern matters beyond the ordinary jurisdiction of 
Congress, and in each case such action would conflict with the so-called 
reserved powers of the States or the people; and although, in the 
absence of a direct ruling on such cases by the Supreme Court, it is 
impossible to say that the action of the treaty-making power would 
be sustained as establishing a " supreme law of the land " in all or 
any of the cases, yet the grounds and conditions upon which such 
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action could be sustained have already been indicated and may be 
briefly stated. 

In order to justify the contemplated action of the treaty-making 
power in these cases, or in any others which might be suggested, it is 
necessary, as appears from the principles already established, that 
such action fall within the general scope and purpose of the Constitu- 
tion with respect both to the nation and to the States, and it is also 
essential that it should accord with the underlying conditions in- 
herent in the nature of the treaty-making power — namely, that it 
must be exercised " to promote the general welfare " of the American 
people and that the matters dealt with must directly concern the 
international interests or relations of the nation. If it appears that 
these requirements are fulfilled actually as a matter of fact, and not 
as a mere subterfuge for exercising the power, then in the light of the 
decisions of the Supreme Court above cited, sustaining the jurisdic- 
tion of the treaty-making power over some of the so-called reserved 
powers, it is difficult to assign any reasonable ground for denying 
it jurisdiction over the other so-called reserved powers in the cases 
suggested. It has already been argued that inasmuch as the reserved 
powers all stand on the same footing in their relation to the treaty- 
making power, and in view of the terms of the provision making 
such reservation of powers, the right to exercise jurisdiction over 
any of them implies the right to exercise jurisdiction over them all. 
The question of the police powers was left open as a possible excep- 
tion, but no well-defined distinction can be drawn between the police 
powers and the other so-called reserved powers in relation to the 
treaty-making power, and no conclusive reason appears for making 
an exception of them in this connection. 

As was said by Mr. Justice Swayne, in Hauenstein v. Lynham 
(100 U. S., at p. 489), with regard to the exercise of jurisdiction by 
the treaty-making power over certain of the reserved powers then 
under consideration, which applies equally to all of them : 

If the national government has not the power to do what is done in 
such treaties, it cannot be done at, all, for the States are expressly for- 
bidden to " enter into any treaty, alliance, or federation." Const., Art. I., 
Sec. 10. 

It is hardly conceivable that the national government should find 
itself powerless to deal with any international questions requiring 
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adjustment by treaty. The United States Supreme Court has held, 
in far-reaching terms, that the jurisdiction of the treaty-making 
power extends to all the appropriate subjects of negotiation between 
nations, (Holden v. Joy, 17 Wall. 242; IT. S. v. 43 Gallons of 
Whiskey, 93 U. S. 197 ; Geofroy v. Eiggs, 133 U. S. 266, and In re 
Eoss, 140 II. S. 463), and it must be remembered that the United 
States is a nation invested with all the usual powers of a nation in 
dealing with foreign governments. The position of the United States 
Supreme Court on this point has been stated as follows : 

Chief Justice Marshall, in Cohens v. Virginia (6 Wheaton, at p. 
414): 

America has chosen to be, in many respects and to many purposes, a 
nation; and for all these purposes her government is complete; to all 
these objects it is competent. The people have declared, that in the 
exercise of all powers given for these objects, it is supreme. It can, then, 
in effecting these objects, legitimately control all individuals or govern- 
ments within the American territory. The Constitution and laws of a 
State, so far as they are repugnant to the Constitution and laws of the 
United States, are absolutely void. These States are constituent parts 
of the United States. 

Mr. Justice Bradley, in Knox v. Lee (12 Wall., at p. 555) : 

The United States is not only a government, but it is a national govern- 
ment, and the only government in this country that has the character 
of nationality. It is invested with power over all the foreign relations 
of the country, war, peace, and negotiations and intercourse with other 
nations; all of which are forbidden to the state governments. 

Mr. Justice Field, in the first of the Chinese Exclusion cases (130 
U. S., at pp. 603, 606) : 

The United States, in their relation to foreign countries and their 
subjects or citizens, are one nation, invested with powers which belong to 
independent nations, the exercise of which can be invoked for the main- 
tenance of its absolute independence and security throughout its entire 
territory. * * * For local interests the several States of the Union 
exist; but for international purposes, embracing our relations with for- 
eign nations, we are but one people, one nation, one power. 

Mr. Justice Gray, in Fong Yue Ting v. United States (149 U. S., 

at p. 711) : 

The United States are a sovereign and independent nation, and are 
vested by the Constitution with the entire control of international rela- 
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tions, and with all the powers of government necessary to maintain that 
control and to make it effective. The only government of this country, 
which other nations recognize or treat with, is the government of the 
Union; and the only American flag known throughout the world is the 
flag of the United States. The Constitution of the United States speaks 
with no uncertain sound upon this subject. 

Mr. Justice Brewer, in State of Kansas v. State of Colorado, re- 
cently decided (May 13, 1907) : 

It is no longer open to question that by the Constitution a nation was 
brought into being, and that that instrument was not merely operative 
to establish a closer union or league of States. Whatever powers of 
government were granted to the nation or reserved to the States (and 
for the description and limitation of those powers we must always accept 
the Constitution as alone and absolutely controlling), there was created a 
nation to be known as the United States of America, and as such then 
assumed its place among the nations of the world. 

In the light of these opinions it cannot well be denied that the 
treaty-making power is a national rather than a federal power, and 
this distinction measures the whole difference between its jurisdiction 
and the jurisdiction of Congress in relation of the so-called reserved 
powers. An illuminating contrast between this power of the nation 
to make treaties and the powers of the several branches of the Federal 
Government has recently been drawn by Mr. Root, in his address on 
" The Real Questions Under the Japanese Treaty," delivered before 
the American Society of International Law, as follows : 

Legislative power is distributed: upon some subjects the national 
legislature has authority, upon other subjects the state legislature has 
authority. Judicial power is distributed : in some cases the federal courts 
have jurisdiction, in other cases the state courts have jurisdiction. 
Executive power is distributed: in some fields the national executive is 
to act, in other fields the state executive is to act. The treaty-making 
power is not distributed; it is all vested in the national government; 
no part of it is vested in or reserved to the states. In international affairs 
there are no states ; there is but one nation, acting in direct relation and 
representation of every citizen in every state. Every treaty made 
under the authority of the United States is made by the national govern- 
ment as the direct and sole representative of every citizen of the United 
States residing in California equally with every citizen of the United 
States residing elsewhere. It is, of course, conceivable that, under 
pretense of exercising the treaty-making power, the president and senate 
might attempt to make provisions regarding matters which are not 
proper subjects of international agreement, and which would be only a 
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colorable — not a real — exercise of the treaty-making power ; but so 
far as the real exercise of the power goes there can be no question of state 
rights, because the constitution itself, in the most explicit terms, has pre- 
cluded the existence of any such question. (American Journal of In- 
ternational Law, Vol. 1, Second Quarter, p. 278.) 

That the jurisdiction of Congress is not the measure of the extent 
of the powers delegated under the Constitution to the other branches 
of the United States Government is settled, beyond the possibility of 
question, in the case of Kansas v. Colorado (supra), recently decided 
by the Supreme Court, wherein a distinction is drawn between the 
extent of the jurisdiction of that court and the jurisdiction of Con- 
gress. It is there pointed out that all legislative powers granted to 
Congress by the Constitution are denned, but that there is no limita- 
tion or enumeration of the judicial powers granted, and that the 
entire judicial power of the nation is vested in the federal courts. 
The conclusion reached is, in the language of the opinion — 

There may be, of course, limitations on that grant of power, but if there 
are any they must be expressed, for otherwise the general grant would 
vest in the Courts all the judicial power which the new nation was 
capable of exercising. 

Applying this construction, the court there held that its jurisdiction 
extended to the settlement of an interstate controversy concerning 
matters which were beyond the jurisdiction of Congress. 

The reasoning and conclusions of the court in that case on the 
extent of the judicial powers would apply with equal force to the 
treaty-making power of the nation. 

The considerations hereinabove presented show the propriety, at 
least, if not the necessity, of interpreting the grant of the treaty- 
making power to the national government so as to extend its jurisdic- 
tion in proper cases over all the so-called reserved powers, and this 
is in accord with the rule laid down by Chief Justice Marshall, in 
Gibbons v. Ogden (9 Wheaton, at p. 187), that a liberal rather than 
a narrow construction should be placed upon the extent of the powers 
delegated under the Constitution. On this point he said : 

This instrument contains an enumeration of powers expressly granted 
by the people to their government. It has been said that these powers 
ought to be construed strictly. But why ought they to be so construed ? 
Is there one sentence in the constitution which gives countenance to this 
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rule? In the last of the enumerated powers, that which grants, ex- 
pressly, the means for carrying all others into execution, Congress is 
authorized " to make all laws which shall be necessary and proper " for 
the purpose. But this limitation on the means which may be used is 
not extended to the powers which are conferred ; nor is there one sentence 
in the constitution, which has been pointed out by the gentlemen of the 
bar, or which we have been able to discern, that prescribes this rule. 
We do not, therefore, think ourselves justified in adopting it. What do 
gentlemen mean by a strict construction ? If they contend only against 
that enlarged construction, which would extend words beyond their 
natural and obvious import, we might question the application of the 
term, but should not controvert the principle. If they contend for that 
narrow construction which, in support of some theory not to be found 
in the constitution, would deny to the government those powers which 
the words of the grant, as usually understood, import, and which are 
consistent with the general views and objects of the instrument; for 
that narrow construction, which would cripple the government, and 
render it unequal to the objects for which it is declared to be instituted, 
and to which the powers given, as fairly understood, render it com- 
petent; then we cannot perceive the propriety of this strict construction, 
nor adopt it as the rule by which the constitution is to be expounded. 
As men, whose intentions require no concealment, generally employ the 
words which most directly and aptly express the ideas they intend to 
convey, the enlightened patriots who framed our constitution, and the 
people who adopted it, must be understood to have employed words in 
their natural sense, and to have intended what they have said. If, from 
the imperfection of human language, there should be serious doubts 
respecting the extent of any given power, it is a well-settled rule that 
the objects for which it was given, especially when those objects are 
expressed in the instrument itself, should have great influence in the 
construction. We know of no reason for excluding this rule from the 
present case. The grant does not convey power which might be bene- 
ficial to the grantor, if retained by himself, or which can enure solely 
to the benefit of the grantee; but is an investment of power for the gen- 
eral advantage in the hands of agents selected for that purpose, which 
power can never be exercised by the people themselves, but must be 
placed in the hands of agents, or lie dormant. We know of no rule for 
construing the extent of such powers, other than is given by the language 
of the instrument which confers them, taken in connection with the pur- 
poses for which they were conferred. 

Although perhaps it is more in the line of persuasion than argu- 
ment, it may not be inappropriate to call attention to the remarks 
of Mr. Justice Johnson, in delivering the opinion of the Supreme 
Court in the case of Anderson v. Dunn (6 Wheaton, at p. 226), in 
support of the proposition that the possession of power does not 
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necessarily imply its abuse, and that much must be left to discretion. 
He says : 

The idea is Utopian that government can exist without leaving the 
exercise of discretion somewhere. Public security against the abuse of 
such discretion must rest on responsibility, and stated appeals to public 
approbation. Where all power is derived from the people, and public 
functionaries, at short intervals, deposit it at the feet of the people, to 
be resumed again only at their will, individual fears may be alarmed by 
the monsters of imagination, but individual liberty can be in little danger. 

Moreover, the usual checks and balances on powers under the Con- 
stitution are not lacking here, and the possibility of any dangerous 
abuse of this power is largely removed by the necessity for the ap- 
proval of treaties by the President and two-thirds of the Senators 
present, and by the condition imposed under the decisions of the 
Supreme Court that no treaty which is not self-executing can be put 
in effect without the consent of a majority of the House of Repre- 
sentatives, and by the further condition that every treaty, so far as 
it is a law of the land in distinction from a national obligation, may 
be repealed by congressional legislation. 

Chandler P. Anderson. 



